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Let’s Consider a Real Appraiser Situation

Review appraiser retained by lender prepares review that
Is highly critical of another appraiser’'s work and also
opines to a significantly lower value.

Lender drops the appraiser from panel, costing the
appraiser tens of thousands of dollars in lost work. Other
lenders learn of the “blacklisting” and more work is lost.

Reviewer on his own reports the appraiser to the state for
USPAP violations and submits the review. However, the
state finds no errors and actually disciplines the reviewer
for a poorly supported review and unsupported
adjustments.

In sum, the reviewer’s review was negligent.

Can the damaged appraiser who lost tens of thousands in
income because of the negligent review sue the reviewer
for damages? For negligence? For defamation?
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“Typical” Buyer’s Remorse Case

JOEL K. LIBERSON (SBN; 164857) NS

JASON. WOLFORD (SBN. 154177)

LIBERSON & WOLF 1:; i
i Lﬁ{iz:‘

-

San Francisco, CA 941‘04 /=
Tel:(415) 677-4110 ©
Fax: (415) 358-8154

Attorney for Plaintiffs
TYP, LLC, CHESLEY B. SULLENBERGER 111, and
LORRANE SULLENBERGER

SUPERIOR COURT OF CALIFORNIA - COUNTY OF BUTTE

W00 s Oy W B W R

BY FAX
10 T 10-01879
11 , LLC, CHESLEY B. SULLENBERGER ; SE NO. 150077
Il\and LORRAINE SULLENBERGER, -
12 ] T AMENDED COMPLAINT FOR:
13 )} 1. DECLARATORY AND INJUNCTIVE
V. ) RELIEF;
14 2. FRAUD AND DECEIT;"
GRUBB & ELLIS COMPANY, CHERIE ) 3. FRAUD AND NEGLIGENT
153 || HUILLADE, STERLING SAVINGS BANK as ) MISREPRESENTATION;
successor in interest by merger to SONOMA. ) 4. CONSTRUCTIVE FRAUD
16 || NATICNAL BANK, BECKI ROBERTS, and )} 5. BREACH OF FIDUCIARY DUTY;
|| DOES 1 through 10, inclusive, ) 6. BREACEH OF COVENENT OF GOOD
17 FAITH AND FAIR DEALING;
Defendants. 7. UNJUST ENRICHMENT;
18 || . 2 NEGLIGENCE: o




“Wait . .. Can a Third Party
Sue an Appraiser?”

The law differs by state on the extent to which appraisers are
potentially liable to non-clients.

What is the law here in AR? There is no perfect line in the
sand. “Duty is a concept that arises out of the recognition
that relations between individuals may impose upon one a
legal obligation for the other.” Marler v. Daniel, 247 S.\W.3d
473 (2007).

A large part of that inquiry concerns whether it was
foreseable by the appraise that the third party would use or
rely on the appraisal.

What goes into that evaluation? Intended user identification,
known other users, communications, content of report, . . .
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“What Can | Do?”

Include a specific advisory in reports directed to
purchasers/borrowers and sellers. Example:

“The appraiser has not identified any purchaser,
borrower or seller as an intended user of this appraisal
and no such party should use or rely on this appraisal
for any purpose. Such parties are advised to obtain an
appraisal from an appraiser of their own choosing if they
require an appraisal for their own use. This appraisal
report should not serve as the basis for any property
purchase decision or any appraisal contingency in a
purchase agreement relating to the property.”
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Recent Commercial Appraisal Case

Willemsen v. Mitrosilis — CA Court of Appeal

report stated: “The function of this appraisal report is to provide Farmers and Merchants
Bank with a Summary Appraisal Report.” It further stated: “The intended use of this
appraisal 1s to assist Farmers and Merchants Bank in analyzing a new loan for the subject
property. The mtended users of this appraisal are Farmers and Merchants Bank and/or 1ts
designated representatives.” Another portion of the report said: “The report may not be
used for any purpose by any person other [than] the party to whom 1t 1s addressed without
the written consent of the appraiser and the appraiser specifically disclaims any liability

to such unauthorized third parties.” The appraisal report was addressed to the bank.
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Allegations from “Typical” Buyer' s
Remorse Case

22, Onor around October 2009, Plaintiffs obtained a forensic appraisal of the Subject
Property. The appraisal verified that Defendants’ representations regarding the fair market value
of the Subject Property when it was purchased in 2002 had been significantly overstated. The

forensic appraisal indicated in pertinent part as follows:

It is our opinion that the market value of the Leased Fee Interest in the subject property,
as of October 20, 2002, should fall within a value range of $680,000 to $720,000. This
- range of value has been based on 2 review and analysts of numerous sales and rent
comparables of auto-service related facilities in the Northern California marketing area
ates between 2000 and early 2003 (and also included an analysis of
_ parables utilized in the original appraisal report — which
were represented by the same four properties). It appears that the original appraised value
of $920,000 and contract sales price of $935,000 were substantially above market value.
This may have occurred for 2 number of reasons from both an appraisal perspective, but
also from a lack of fiduciary responsibility on the part of the other real estate
professionals involved in the transaction.
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How to Turn a Potential Claim into an Actual Claim

Part 1 — Chase “Quality Review” Letter

Dear Appraiser:

Your appraisal was selected for a quality review analysis by Chase Appraisal Panel
Management. During the course of our review our analysis uncovered the following possible
USPAP violations:

1. USPAP Standards 1-2(¢)(i), 2-1(a), 2-2(b)(iii): The appraisal appears to be in violation of
USPAP standard rules regarding proper identification and reporting of subject’s property
data and characteristics as well as reporting in a manner that will not be misleading.

a) In the neighborhood section on page one, no box is checked for subject location;
however it is noted as rural per comments. It is noted to be built up “over 75%”
yet comments state rural area with properties of 2-20 acres and satellite imagery
shows a very sparsely populated area.

b) No zoning information is provided. Per public record, the subject is zoned
LCA11 — residential with light agriculture and farm animals acceptable. However
use code per public record indicates “quadruplex”. Public record living area is
noted as 4,858sf with 12BR, 4 bath and 4 separate units. The report provides no

discussion of this data.
nsurance Administrators
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How to Turn a “Dear Appraisal Panel,

Potential Claim
’ I would like to appeal your previous decision to
into an Actual place me on your Exclusionary list.

Claim

The appraisal in question was admittedly sketchy
and very lacking in detail and clarity of

Part 2 — presentation. I was truly appalled myself
Apprais er's preparing the rebuttal to your review and I

acknowledge that it did not meet the appropriate
Ap peal standards of reporting that it should have.

However, this was truly not representative of my
work in 2007, nor does it have any similarity at all
to the work that I do currently ...”
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Borrower Date:  10/20/2009
Demand Letter
about a Roof

To whom this may concern:

My name is Patricia [}l and 1 purchased a home through [l Mortgage in the

Le a k 518 9 Ye ars year 2000, _was the person who appraised the property. This was a FHA loan
- 291-.2_75 (mortgage insurance case number). This home was said, to have had a
afte r Ap p raisa | complete new roof, " Routine roof maintenance over ownership and complete

replacement in 1999,"

Last fall, 1 noticed I had some water damage on the outside and inside of my home. I
contacted a contractor for an estimate and to evaluate the problem. I have sent 3 pictures, vou
can see there is mold growth in the ceiling, - S

If 1 do not hear from you within 30 days, 1 will file a complaint with FHA and if necessary 1
seek legal action.

yours truly,
P
Clptscce
Patricia ||
I
816
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Demand Letters from Provident Funding
Regarding Repurchases

Provident Funding Associates, L.P.
851 Traeger Avenue, Suite 100
San Bruno, CA 94066

S 2014
Dear Mr. I
We are filing a claim against you as your appraisal of property Hi——— 2 s relied on to make

a loan decision. The borrower defaulted on the loan and Provident Funding Associates, L.P. was forced to indemnify the investor. A

subsequent field review found numerous errors that significantly affected the credibility of the report.

Since the appraisal used in the loan decision was inaccurate, Provident Funding was required to compensate the investor. Provident
Funding lost $31,301.70. We request that you compensate Provident Funding for the loss as it was a result of an inaccurate appraisal

completed by o, | E—
|

Please find attached to this letter
e The original appraisal

e The field review

Please remit payment to:

Provident Funding Associates, L.P.
Attn: Accounting

851 Traeger Avenue, Suite 100
San Bruno, CA 94066
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Typical Lender

“Overvaluation” &

Lawsuit against
a Residential
Appraiser

45.

12.

$185,372.94.

THE SUBJECT LOANS -~

TRANS. NO. 1 - THE ROGERIEEEE 1 OAN

On or about Dccm:iaér ?7 7:007.—lcnt $405,000 to Réger- to refinance the |
property at [N i» 5k Grove, California, based upon the loan package
BayCal prepared and submitted to I (Sce the documents in Exhibit C).

BayCal chose Defendant Robert [l (o appraise the property, and he appraised it at
$540,000.

B'ascd on that appraisal, I fundcd the loan and, subsequently, sold the loan to Fannie
Mae

But in July 2009, Pannic Mac demanded that I cepurchase the Roger -lonn
package due to the Robert ' s negligent (or fraudulent) appraisal: the property’s true
market value at the time of the original appraisal was only $370,000, as shown by a review
appreisal. (I had inflated the property’s true value by $170,000 or 46%.)

As a direct result of his negligence (or fraud), [ was forced to pay Fannie Mae

Liability Insurance Administrators




Typical Lender
“Overvaluation”

Lawsuit against
a Residential and then reduced to $484,000 between July 2060 dlfld June 2007, and that the ]isting was

Appraise r withdrawn five I'llU.'[lﬂ]b before his appmn al eiﬂ’.l.‘.‘l 354 days on the market.

157, Robert I f2iled to note in his appraisal that the property had been listed for $519,000

.

158.  Robert IR kuew, or should have known, tha R, or another lender, would rely

upon his appraisal, since BayCal functioned as the mortgage broker and not as the nltimate
buyer of the mortgage loan.

159, IR 155 incurred damages pl‘cnxin‘ra.telj caused by the Robert Peterson’s negligent
appraisal in the amount of $185,372.00, plus interest, attorney fees and costs,
WHEREFORE, uBﬂnk, F3B respectfully requests that this Court enter judgment in

its favor and against appraiser Robert INIEEIM i the amount of at least $185,372.00, together with

costs, interest and atforneys fm:_s. - |
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Allegations from Recent Commercial
Appraiser Lawsuit

24. Defendants’ had performed an earlier draft appraisal for Okun on
the Commercial Complex a few manths prior to the appraisal of March 18, 2005.
This earlier draft appraisal dated July 28, 2004, valued the Commercial Complex
at $29,000,000. When Mr. Okun expressed displeasure of the $28 000,000
value and then represented that the power plant would produce future income in
the amount of $500,000 to $600,000 annually for the Commercial Complex, the
draft appraisal was changed to $36,500,000. Mr. Okun was still not satisfied with
the appraisal value of $36,500,000 and represented to the Defendants that the
future income from the power plant would be $1,500,000 annually. Based solely
upon these representations, Defendants increased the value in the draft

appraisal to $45,400,400,
Liability Insurance Administrators
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What Are Your Getting Into? Divorce Appraisal Assignment
Leads to RICO Lawsuit Against Appraiser

United States District Court
Middle District of Florida
Tampa Division
April 21, 2013

Robert C Courboin  Plaintiff

v

Candace Scott, Denise Wennogle, Scott and Daly, LLC,
Candace Scott, LLC, James Jensen,

Laufer, Dalena, Cadicina, Jensen and Boyd, LLC,
I Kalman A Barson, Barson Group,
L 5 Arthur J Smith, Arthur ) Smith Appraisals, LLC

Liability




Divorce Appraisal Assignment Leads to RICO Lawsuit
Against Appraiser

The attorney chosen experts are routinely stealing from their clients. Whether it’s going to the attorney,
which 1 am sure of and will find out, or pocketed by the “expert”, it’s definitely RICO related. Someone
has to tell me how an attorney can recommend someone who charges almost twice as much, (real
estate appraiser), and almost 8 times as much, (business appraiser), without getting a “cut”.

Keep in mind here that during the fuel shortage of 2011, our government (you) went after people who
charged 10% more for gas. Unless something is done here | have to assume that the entire legal system
is corrupt by allowing thievery.

(attached-d) Invoice and appraisal from Arthur Smith Appraisals for $550 to appraise martial
residence on 7/31/2009. Smith was hired by ex’s attorney, Candace Scott. Please note the
illegal, antique forms(software) used by Smith: Fannie Mae form 1004 6-93 on the forms.
These forms (software) are not legal for loan appraisals since 2006.
Ex’s cost, through an attorney $550 for a bogus appraisal by an unlisted appraiser
Note the Black and White pictures and general quality of his work.
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Divorce Appraisal Assignment Leads to RICO Lawsuit
Against Appraiser

4. (Attached —e) Invoice and appraisal from New Jersey Appraisals for 5350 to also appraise martia
residence at exact same time, 8-5-2008. Note that the forms(software) used: Fannie Mae Form

1004 March 2005. These are the only legal loan forms allowed since 2006.
My cost. Negotiated----5350, for a modern, legal done by an appraiser who advertises

and has a phone number on the appraisal.
Note color pictures, modern mapping, etc.

(attached-f) 2010 and 2011 Morris County, NJ yellow pages. Please note the listing for New
Jersey Appraisal and lack of listing for Arthur Smith Appraisals.

My demands are simple,

1. 1want the stolen $200,000 returned, three fold.

2. I'want the entire Civil Law component of NJ Law looked at for anti-trust acts and criminal
proceeding brought against any instances found which resemble my charges.

3. lwant to be paid for my time fighting these thieves.

4. ldemand damages under the Sherman Act, which doesn’t limit me to “treble damages”.

5. Iwould like the Court to find or appoint a local expert to examine the books of the named firms
so that total independence could be assured. Named firms would be required to forward
requested documents to Florida, instead of availability to a NJ accountant.
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Engagement Letters

Date of Value. The subject property is to be
valued as of [specific date or date of
performance of the appraisal]. Client confirms
and agrees that Appraiser is not responsible for
determining whether the date of value requested
by Client is appropriate for Client’s intended use

of the appraisal.
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Engagement Letters

Appraisal Conditions. The appraisal(s

performed under this Agreement wil be subject
to all statements, assumptions, limiting
conditions and other conditions (collectlvely
“Appraisal Conditions”) set forth in the appraisal
report(s). Client agrees that Client will review the
Appraisal Conditions upon receipt of the
report(s) and that Client’s use of the appraisal(s)

will constitute acceptance of the Appraisal
Conditions. ..
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Engagement Letters

Limitations of Liability. Appralser and Client
agree that . . . each party’s and its Personnel’s
maximum aggregate and joint liability to the
other party for any and all claims or causes of
action relating to this Agreement or to appraisals
or other services under this Agreement shall be
limited to the compensation paid to Appraiser
for the services that are the subject of the
claim(s) or cause(s) of action.
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E&O Insurance

m Importance of Prior Acts Coverage

m Most Relevant Exclusions:
m Supervised Work, Subcontractors, Trainees
m Mold
m Construction Progress Reports
m Right-of-way work
m Bond and debt offerings
m Tail/Extending Reporting Coverage
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