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n  Update you on the most common liability issues 
that affect good appraisers -- so that you know 
the higher risk areas that actually cause claims. 

n  Leave you with the understanding that using 
plain English addressing property issues is very 
important, even more important than 
“boilerplate.” 

n  No magic language. 
n  Make you more defensible in court. 
n  Assure you that liability for appraisers is not out 

of control. 

Purpose of Seminar 



Don’t Trust Borrowers, Sellers or MLS 



Importance of Disclosure 



Appraiser Liability Claims 
What Are We Talking About Here? 

Most Common Professional Liability Claims under AR Law: 
 

n  Professional Negligence   
  

“In order to prove negligence, there must be a failure to exercise proper 
care in the performance of a legal duty which the defendant owed the 
plaintiff under the circumstances surrounding them.  . . . The law of 
negligence requires as essential elements that the plaintiff show that a 
duty was owed and that the duty was breached.”  Marler v. Daniel, 247 
S.W.3d 473 (2007) (negligence case against divorce case appraiser). 

 
n  Fraud/Conspiracy 
 



Let’s Consider a Real Appraiser Situation 
n  Review appraiser retained by lender prepares review that 

is highly critical of another appraiser’s work and also 
opines to a significantly lower value. 

n  Lender drops the appraiser from panel, costing the 
appraiser tens of thousands of dollars in lost work.  Other 
lenders learn of the “blacklisting” and more work is lost. 

n  Reviewer on his own reports the appraiser to the state for 
USPAP violations and submits the review.  However, the 
state finds no errors and actually disciplines the reviewer 
for a poorly supported review and unsupported 
adjustments. 

n  In sum, the reviewer’s review was negligent. 
n  Can the damaged appraiser who lost tens of thousands in 

income because of the negligent review sue the reviewer 
for damages? For negligence? For defamation? 

 



“Typical” Buyer’s Remorse Case 



“Wait . . .  Can a Third Party 
Sue an Appraiser?” 

The law differs by state on the extent to which appraisers are 
potentially liable to non-clients. 
What is the law here in AR?  There is no perfect line in the 
sand.  “Duty is a concept that arises out of the recognition 
that relations between individuals may impose upon one a 
legal obligation for the other.”  Marler v. Daniel, 247 S.W.3d 
473 (2007). 
A large part of that inquiry concerns whether it was 
foreseable by the appraise that the third party would use or 
rely on the appraisal. 
What goes into that evaluation?  Intended user identification, 
known other users, communications, content of report, . . . 
 

 
 

 



“What Can I Do?” 

Include a specific advisory in reports directed to 
purchasers/borrowers and sellers.  Example: 
 
“The appraiser has not identified any purchaser, 
borrower or seller as an intended user of this appraisal 
and no such party should use or rely on this appraisal 
for any purpose.  Such parties are advised to obtain an 
appraisal from an appraiser of their own choosing if they 
require an appraisal for their own use.  This appraisal 
report should not serve as the basis for any property 
purchase decision or any appraisal contingency in a 
purchase agreement relating to the property.” 

 
 
 

 



Recent Commercial Appraisal Case 
Willemsen v. Mitrosilis – CA Court of Appeal 
Include a specific advisory in reports directed to 
purchasers/borrowers and sellers.  Example: 
 
The appraiser has not identified any purchaser, borrower or 
seller as an intended user of this appraisal and no such party 
should use or rely on this appraisal for any purpose.  Such 
parties are advised to obtain an appraisal from an appraiser of 
their own choosing if they require an appraisal for their own 
use.  This appraisal report should not serve as the basis for any 
property purchase decision or any appraisal contingency in a 
purchase agreement relating to the property. 

 
 
 

 



Allegations from “Typical” Buyer’s 
Remorse Case 



“Wait . . .  What About the Statute of Limitations? 
That appraisal was 8 years old.” 

Statutes of limitation for claims against appraisers: 
n  Have no relationship to USPAP’s 5-year 

recordkeeping requirement 
n  May be subject to the “discovery rule” 
n  Are extended for the FDIC and some others 
n  Vary by state 

So how long is it in AR?  3 years with a very limited 
“discovery rule” – highly protective compared to other 
states.  Example case: Varner v. Peterson Farms, 371 
F.3d 1011 (2004) (buyer’s remorse action filed in 2002  
over a chicken farm purchased in 1996). 

 



Some Basic Pieces of Loss Prevention Advice  
 

n  Proofread reports 
n  Keep strong work files 
n  Keep them for longer than USPAP requires 
n  Be vigilant in identifying your clients, 

intended users and uses in your reports and 
cover letters 

n  Use plain English in your reports to describe 
conditions and issues that concern you – 
don’t rely on canned phrases 

n  Follow your gut instinct about clients or 
situations that pose a high risk 

 

  

  



n  Borrowers/purchasers (>50%) 
n  Lenders (small v. big, bank v. 

alternative lenders) 
n  FDIC 
n  Sellers 
n  Other parties 

n  Other appraisers 
n  Litigants (expert work) 
n  Random third parties 

n  Very few AMCs (so far) 

Who Sues Appraisers? 



Telltales of a Claim 

n  Telephone call 
n  Requests for information 
n  Subpoena for deposition testimony or 

documents (appraisal, work file) 
n  Administrative/licensing complaint 
n  Demand letter 
n  Served with a lawsuit  



A Word on Subpoenas 

US v. 2,091. 712 ACRES OF LAND, U.S. District 
Court, Eastern District North Carolina 2010 
 
“The law does not afford an evidentiary privilege to 
professional appraisers. Moreover, the USPAP 
rules themselves explicitly contemplate the 
production of such documents to ‘third parties as 
may be authorized by due process of law.’” 



n  Don’t ignore it 

n  Don’t admit liability 

n  Report it 

n  If considering 
informal resolutions –
a release is critical 

What To Do When It Happens? 



Most Common Bases of Claims (Non-Value) 
n  Square footage overstated, mismeasured (or 

didn’t measure) the house. 
Example language: Appraiser notes that public building records, tax 
records and information supplied by the owner differ with respect to the 
square footage of the building structure.  Floor plan is unique and difficult 
to measure.  Appraiser’s measurement is approximate. 
n  Stated home served by sewer system, but it’s on 

septic. 
Example language: Appraiser unable to verify whether property is serviced 
by sewer or septic due to inconsistent information provided in public 
records/data sources.  Owner advises he thinks property is connected to 
public sewer.  Further inspection recommended if the issue is considered 
material. 

Residential Appraisers 



Most Common Bases of Claims (Non-Value) 
n  Construction progress reports 
Suggested language: This report is for the benefit of the lender to 
assist in making loan disbursements. It is not prepared for the benefit 
of the owner/borrower. The purpose of this inspection is to determine 
the approximate degree of completion and not the quality of 
construction, workmanship or materials. 

n  Property condition items: 
n  Water damage, leaks 
n  Foundation/structural problems 
n  Termites, mold 

Residential Appraisers 



Most Common Bases of Claims (Non-Value) 
n  Square footage errors 
n  Zoning  
n  Special property issues 

n    Inability to develop, wetlands 
n  Income analysis 

n   Overstated revenue 
n   Understated expenses 

n  Vacant land  

Commercial Appraisers 



n  Use language that limits your 
liability – clarifications of scope
  
“This appraisal is prepared for mortgage lending 
purposes. It is not a home or building inspection 
report and it should not be relied upon to 
disclose conditions of the property.” 

Loss Prevention Advice 



How Should the Appraiser Deal with This? 



n  Overvaluation  
“I borrowed too much money” 
“We paid too much for the property” 
“We lent too much money” 

n  Undervaluation 
“I can’t refinance” 
“The bank is restricting my line of credit” 

All Appraisers – Value Claims 



Claim Examples: 
 

Demand Letters 



How to Turn a Potential Claim into an Actual Claim 
Part 1 –  Chase “Quality Review” Letter 



How to Turn a 
Potential Claim 
into an Actual 
Claim 
 
Part 2 –  
Appraiser’s 
Appeal 

“Dear Appraisal Panel, 
 
I would like to appeal your previous decision to 
place me on your Exclusionary list.  
 
The appraisal in question was admittedly sketchy 
and very lacking in detail and clarity of 
presentation.  I was truly appalled myself 
preparing the rebuttal to your review and I 
acknowledge that it did not meet the appropriate 
standards of reporting that it should have.   
 
However, this was truly not representative of my 
work in 2007, nor does it have any similarity at all 
to the work that I do currently . . .” 



Borrower 
Demand Letter 
about  a Roof 
Leak – 9 Years 
after Appraisal 



Demand Letters from Provident Funding 
Regarding Repurchases 



Claim Examples 
 

Lawsuits 



Typical Lender 
“Overvaluation” 
Lawsuit against 
a Residential 
Appraiser 



Typical Lender 
“Overvaluation” 
Lawsuit against 
a Residential 
Appraiser 





Allegations from Recent Commercial 
Appraiser Lawsuit 



n  Client(s) of the Appraiser.  Examples: 
n  Taxpayer who hired appraiser to provide value for return 
n  Divorcing spouse who hired appraiser 
n  Parties who jointly engaged appraiser to determine purchase 

price or a rental rate for a lease renewal 
n  Opposing Parties.  Examples: 

n  Divorcing spouse on the other side of the case 
n  Opposing party who lost in litigation 
n  Lender or borrower regarding appraisal for deficiency case 

n  Other Appraisers 
n  Defamation, malicious prosecution, etc. 

Who Sues Appraisers Engaged as “Experts” 
or Who Perform Other Non-Lending Work? 



What Are Your Getting Into?  Divorce Appraisal Assignment 
Leads to RICO Lawsuit Against Appraiser 



Divorce Appraisal Assignment Leads to RICO Lawsuit 
Against Appraiser 



Divorce Appraisal Assignment Leads to RICO Lawsuit 
Against Appraiser 



Basic Liability Prevention for Non-Lending Work 
Starts with a Good Engagement Letter 

•  Carefully define scope of work,  
•  Narrowly define intended users and use of 

report. 
•  Very clearly limit use to intended use, 
•  Get the date of value from the client, 
•  Consider limitations of liability, and 
•  Consider special limitations of liability 



Engagement Letters 
 

Intended User(s). The only intended user of the 
appraisal shall be Client, unless Appraiser 
expressly identifies additional parties as 
intended users in the appraisal report. Appraiser 
does not intend or anticipate that any other 
parties will use or rely on the appraisal.   
 



Engagement Letters 
 

Date of Value. The subject property is to be 
valued as of [specific date or date of 
performance of the appraisal]. Client confirms 
and agrees that Appraiser is not responsible for 
determining whether the date of value requested 
by Client is appropriate for Client’s intended use 
of the appraisal.  



Engagement Letters 
 

Appraisal Conditions. The appraisal(s) 
performed under this Agreement will be subject 
to all statements, assumptions, limiting 
conditions and other conditions (collectively, 
“Appraisal Conditions”) set forth in the appraisal 
report(s). Client agrees that Client will review the 
Appraisal Conditions upon receipt of the 
report(s) and that Client’s use of the appraisal(s) 
will constitute acceptance of the Appraisal 
Conditions. . .  



Engagement Letters 
 

Limitations of Liability. Appraiser and Client 
agree that . . . each party’s and its Personnel’s 
maximum aggregate and joint liability to the 
other party for any and all claims or causes of 
action relating to this Agreement or to appraisals 
or other services under this Agreement shall be 
limited to the compensation paid to Appraiser 
for the services that are the subject of the 
claim(s) or cause(s) of action.  



n  A Diligent Appraisal – and 
n  A Good Work File 

n  Organization and appearance matter 
n  Photos, photos, photos 
n  Documentation of anything out of the ordinary  

n  Special instructions, responses to questions 
n  Zoning issues 
n  Blue prints or plans reviewed by appraiser 

n  Evidence of sales that were considered but not selected 
as comparables – to show you considered the sales a 
reviewer might say you should have used 

Your Best Defense Tools 



n  Importance of Prior Acts Coverage 
n  Most Relevant Exclusions: 

n  Supervised Work, Subcontractors, Trainees 
n  Mold 
n  Construction Progress Reports 
n  Right-of-way work 
n  Bond and debt offerings 

n  Tail/Extending Reporting Coverage 

E&O Insurance 


