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▪ Societal/Cultural Changes

▪ Demographic Trends

▪ The Impact of Change on the Municipal Workplace
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▪ The “Nuclear Family” is dissolving.

▪ The trend is that two parent households are on the decline.

▪ 2/3 of all divorces were initiated by women in the marriage. An increase in the 
number of females in workplace.

▪ Nearly half of the children starting kindergarten will come from a single parent 
households.
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▪ Two parent households continue to decline.

▪ Divorces and cohabitation continue to go up.

▪ Women are the primary breadwinner in over 40% of all households with children.

▪ Within the traditional family, the roles of the mothers and fathers are converging 
due in part to the rise of breadwinner moms.

Source: Pew Research Center
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▪ Family issues carryover into the workplace increasing the Challenges for City 
Officials and those dealing with HR issues.
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▪ Baby Boomers moving out and Millennials moving in. We were told that by 2020 
they would make up 50% of the workplace. They entered the workforce as the most 
tech savvy, sophisticated, well educated, and diverse workplace in history.

▪ Millennials appeared to be motivated different than previous generations. Very 
mobile, still live with their parents, and wanted casual Fridays every day.

▪ There would be conflict in the workplace because, the contrast between 
Millennials and the “Boomer” was radical. Millennials frustrate Boomers because 
they had poor social skills, most of their communication was via smart phones. 
Boomers frustrate the millennials because they were too old to learn.
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▪ Millennials most likely have surpassed the baby boomers as the largest generation 
in the workplace.

▪ Millennials are the most racially diverse generation in history. 43% are non-white, 
the highest of any generation. Still on track to become the most educated tech 
savvy generation in history.

▪ Jury is still out as to how large an influence their ideas and view of the workplace is 
becoming.

▪ When millennials are encouraged to offer ideas and suggestions, when boomers 
are encouraged to learn about new technology, then there is less likelihood for a 
conflict to occur. Bottom line? There is no overall relationship between age and 
job performance.

Source: Pew Research Center 3-31-16
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▪ In 2014 “Diversity” was a major/key topic in HR circles across the country. 
“Diversity” included age, gender, national origin, religion, background and race.

▪ The Latino population in America surpassed the African-American population as 
the largest minority group in the United States.

▪ In 2014 the trends and projections were that the Latino population would continue 
to rise and exceed 15% of the total population.
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▪ Americans are more racially and ethnically diverse than in the past and will be 
even more so in the coming years.

▪ The Hispanic population has reached a new high of (18%) of the national 
population and remains the 2nd largest racial or ethnic group behind Whites. 
However, growth has slowed. Between 2009 and 2014 more Mexicans went home 
than arrived in the U.S. 

▪ Currently more new immigrants to the U.S. originate from Asia then from Latin 
America.

▪ Asians are now the only major racial or ethnic group whose numbers are rising, 
mainly because of immigration.

▪ Predictions are that in the coming decades there will not be one single racial or 
ethnic majority.

Source: Pew Research Center 3-31-16
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Trends to Observe:

▪ Christians are declining as a share of the U.S. population and the number of U.S. 
Adults who do not identify with any organized religion has grown. (“Nones”)

▪ Approximately 25% of the American population say they are not affiliated with any 
religious groups (Nones) they are the 2nd largest religious group and growing 
faster than any other group.
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Religious Composition of Adults in the United Stated and Arkansas

▪ 72% of Americans say religion is losing influence.

Source: Pew Research Center 11

United States Arkansas

Christians 70.6% 79%

Protestants 46.6% 70%

Catholic 20.8% 8%

Non-Christians

Jewish 1.9% (less than 1%)

Muslim .9% (less than 1%)

Buddhist .7% (less than 1%)

Other World Religions .3% (less than 1%)

None of the above”Nones”
(un-affiliated with any religion)

22.8% 18%



▪ In 2007, 78% of those responding to a pew research poll openly checked a survey 
box indicating that they were Christians. That has dropped to approximately 70%.

▪ Muslim population and a few other non-Christian faiths are projected to grow 
rapidly and take on a growing influence.
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▪ City officials must walk a very fine line of knowing that people have a 1st

amendment right to express their faith in the workplace – as long as they don’t 
harass others to lead people to mistake their private expressions about their faith 
for the employer’s views.

13



▪ Recognize that their current city workforce consist of a diverse group of people.

▪ Recognize that changing demographics require constant evaluation of the 
workplace policies.

▪ Become familiar with current trends affecting HR and Personnel issues within your 
municipal workforce.

▪ Understand the basics of employment law.
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Employment at-will:

The well established rule in Arkansas is 
that when an employee’s employment 
is for an indefinite term, either party 
may terminate the relationship 
without cause or at-will.  Griffin v. 
Erickson, 277 Ark. 433, 437, 642 S.W. 2d 
308, 310 (1982).



Examples

The employee, being 50% finished on a 
massive project that will make the 
mayor and the council city “officials for 
life…”

…QUITS despite previous promises to 
finish the project.



Examples

The employer is in a meeting with 
several employees asking why a 
project isn’t done.

Response: if you don’t like it, fire 
me.

Employer: ok.



The Importance of State Law…
BE CAREFUL!

To determine whether an employee enjoys a 
protected property interest in continued 
employment, for purposes of a procedural 
due process claim (as discussed later), the 
court of appeals looks to state law.  
Eddings v. City of Hot Springs, 323 F.3d 596, 601 (8th Cir. 2003).



The Importance of State Law…
BE CAREFUL! (part II)

The at-will doctrine has been modified providing 
that where an at-will employee relies on a 
personnel manual or employment agreement 
that expressly states that he or she cannot be 
discharged except for cause, the employee may 
not be arbitrarily discharged in violation of such 
provision. 
Gladden v. Arkansas Children’s Hospital v. Saline Memorial 
Hospital, 292 Ark. 130, 136, 728 S.W. 2d 501, 505 (1987).



Additional Exceptions to the Employment 
at-will Doctrine:

Cases in which the employee is discharged for refusing to violate a criminal 
statute.

Cases in which the employee is discharged for exercising a statutory right or a 
constitutional right.

Cases in which the employee is discharged for complying with statutory duty.

Cases in which an employee is discharged in violation of the general public 
policy of the state.

Employment contracts for time.

Sterling Drug Inc. v. Oxford, 294 Ark. 239, 743 S.W. 2d 380 (1988).



U.S. Constitution; Property Right: 
Pre Deprivation Due Process

Remember, recognized by state law.

Remember the exceptions to at will.

Primarily the “just cause” exception.

Pre as in before.

One more time: pre as in before. As in before you 
decide to fire. 

BEFORE NOT AFTER.



What is Due Process?

Simplest Form:

Notice; and

An opportunity to be heard.



Claims under 42 U.S.C. § 1983 & the 
Fourteenth Amendment 

PROCEDURAL DUE PROCESS
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What does this mean? 

The Due Process Clause within the 
Fourteenth Amendment to the United 
States Constitution.

It provides that government may not 
deprive an individual of life, liberty, or 
property without due process of law.
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Procedural Due Process

Procedural due process requires…

A meaningful opportunity to be heard…

Must be afforded to a public employee…

Who has a property or liberty interest in his or her 
employment. 

Also, the employee must be given notice both of 
the underlying issue and…

The time and place to be heard.
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U.S. Supreme Court

In fact, the Supreme Court has decided several cases 
involving the procedural due process rights of public 
employees. 

These cases employ a multipart test. 

First, whether there is a sufficient interest grounded in 
state or local law or practice, 

and second, a balancing test to determine what 
particular process is due. Cleveland Board of Education v. 
Loudermill, 470 U.S. 532, 542-545 (1985). 
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Supreme Court 

That minimum procedural due process requirements are 
a matter of federal constitutional law.

An individual with a property interest in public 
employment cannot be deprived of that interest without 
constitutionally adequate procedures. 

In determining what process was due, Loudermill applied 
the three-part balancing test. 

Mathews v. Eldridge. Loudermill, 470 U.S. at 542-43.
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The Balancing Test

1. The employee’s private interest in retaining 
employment and,

2. The risk of an erroneous deprivation of such 
interest through the procedures used; versus:

3. The governmental interest in the expeditious 
removal of unsatisfactory employees and the 
avoidance of fiscal and administrative burdens
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The Supreme Court:

If Due Process is needed the high Court has 
noted:

The “…public employee is entitled to oral or 
written notice of the charges against him, 

an explanation of the employer's evidence, 

and an opportunity to present his side of the 
story." 
470 U.S. at 546.
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NOTICE

First requirement is that the employee 
receive reasonable notice of all charges 
against him. 

The purpose of notice under the due 
process clause is to apprise the affected 
individual of, and permit adequate 
preparation for, an impending hearing.
Rogers v. Masem, 788 F.2d 1288, 1295 (8th Cir. 1985).
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NOTICE
Notice is sufficient if it apprises the 
employee of the "nature of the charges and 
the general evidence against him and if the 
notice is timely under the particular 
circumstances of the case." 

Most cases provide that notice must occur 
prior to the meeting, such that the 
employee can prepare his or her response. 
Rogers v. Masem, 788 F.2d 1288, 1295 (8th Cir. 1985).
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The Notice Requirement: Be Specific

Tell the employee the "specific nature and 
factual basis" for the discharge. 
Brouillette v. Bd. of Dirs. of Merged Area IX, 519 F.2d 126, 128 (8th 
Cir. 1975).

"Conclusory terms such as 'conduct 
unbecoming an [officer]’ are not sufficient.’”
Bugard v. Unified Sch. Dist. No. 298 of Lincoln Co., Kan., 432 F. 
Supp. 895, 904 (D. Kan. 1977).
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The Hearing Requirement 

The courts aren’t terribly clear on this.

Suggestions:

Allow the employee to address any and all 
things.

Make sure the employee has been fully 
informed of all items being considered.
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The Hearing Requirement 

If the individual wishes to allow others to 
make statements, allow but don’t go too far 
afield.

Not a trial.

No witnesses or cross examinations.

Be fair. 

Use your common sense.

21



Practical Lessons 

Do you have employee writings? 

ALL WRITINGS.

Employee handbook? 

Ordinances? 

Resolutions?

Memos? 

Do you know what these things say?!
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Knowing Your Employee Writings 
(Practical Tips cont’d)

If you know what your writings say, are you following 
them?

Do they need a review and possible revision?

Yearly Review

Just Cause; Contract for Time

Who should review? You

Whom else should review? Your City Attorney Too!
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Additional Ideas

KISS method.

Find your historical documents
That ticking you're hearing ain’t 
an alarm clock. 

Guess who will know your 
documents?!
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Additional Ideas

And most of all, recall the words of 
this great philosopher: 

“The writer who breeds more words 
than he needs, is making a chore for 
the reader who reads.”

Dr. Seuss
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Sources for Help

Employee Handbook 
https://static.ark.org/eeuploads/arml/SamplePersonnelHandbook
2017_05_WEB.pdf

FLSA, FMLA, ADA Lookie Here: 
https://static.ark.org/eeuploads/arml/Understanding_Personnel_L
aw_2017_05_WEB.pdf

And Here: 
https://static.ark.org/eeuploads/arml/FMLA_booklet_2017_05_W
EB.pdf

And Here: 
https://static.ark.org/eeuploads/arml/ADA_2014_WEB.pdf

And Here: 
https://static.ark.org/eeuploads/arml/Drug_Free_Workplace_2017
_05_WEB.pdf
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Who Appoints…
Who Removes…

Department Heads versus Non-Department Heads

State Law dictates who appoints and removes 
department heads.

No State Law for non-department heads.

Non-department heads are a matter of local policy.

Local as in…YOUR POLICY or PRACTICE!
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Department Heads; Appoint and 
Remove vs. Local Policy 

Appoint = Hire

Remove = Fire

Ark. Code Ann. § 14-42-110 says department heads are 
appointed and removed by the mayor

But… the council can over-ride with a two thirds vote

But… the council CANNOT appoint and remove 
department heads
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More Appoint and Remove

Non-department heads are a matter of local policy.

What does your policy say?

No policy?

What’s your practice? And let’s carefully take a look…

Recommendations versus decisions…

Who’s actually hiring and firing?
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Department Head Example: 
Appoint/Hire

Need a police chief (department head by 
local designation)

Mayor hires Mark

Council over-rides by a two thirds vote

Mark is out and Mayor goes back to the 
drawing board



Department Head Example: 
Removal/Fire

The P.D. is in bad shape…or so says the 
Mayor!

Mayor Fires Mark

Council over-rides by a two thirds vote

Mark is in and living large!



A Non-Department Head Example

City needs to fill a non-
department head position.

Writing(s)?

Practice?



A Non-Department Head Example: 
Appoint/Hire

Writing? Nope.

Practice is as follows…

Department head talks to mayor, mayor goes to 
council and council okay’s the particular 
candidate as the choice.

Who appointed? 

The Council!



A Non-Department Head Example: 
Appoint/Hire

Writing? Yes.

Read it.

Follow it. 



A Non-Department Head Example: 
Remove/Fire

Practice is as follows… (the facts are very important)

Department head talks to Mayor.

Mayor mulls it over.

Mayor tells department head to go ahead and fire.

Who fired? 

The Mayor! (Unless there is clear evidence that the 
department head actually made the decision.)



Appoint and Remove

Non-department policy or practice…be careful

Council, legislative policy maker and legislative immunity

Mayor, elected to run the day to day operations

Mayor makes contracts

Employment is a contract

Maybe only the mayor is entitled to hire/fire

MAYBE is maybe!

9th Grade Civics…
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Civics Reminder

Three branches of government

Judicial

Legislative

Executive/Administrative

By staying in your role, less likelihood of 
liability 

37



Fair Labor Standards Act
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21 Things you need to know!!

https://static.ark.org/eeuploads/arml/The_FLSA_-
_21_Things_You_Should_Know_2017_4.pdf

Examples:
◦ $8.50 minimum wage via Arkansas law.

◦ Overtime is paid at time and half of regular pay. (Salaries 
averaged)

◦ Be careful about folks volunteering…

◦ Exempt versus non-exempt.

◦ Prisoners are generally not employees.

◦ Special rules for uniform employees.

https://static.ark.org/eeuploads/arml/The_FLSA_-_21_Things_You_Should_Know_2017_4.pdf


Updates…Obama versus Trump

Salary levels for exempt employees may rise! 
◦ Executive, Administrative, Professional and the Highly 

Compensated Employee exemption salary may go up. 

◦ For the first time non-discretionary bonuses, incentive 
pay, and commissions may be counted as salary to qualify 
for exemptions. 

The rules may update every three years beginning January 
1, 2020
◦ Stay on your toes! Watch your emails etc. for 

announcements. 



Fair Labor Standards Act
Who is entitled to overtime pay?

Generally, every employee is entitled to overtime 
compensation.  However, there are key exemptions to 
this general rule.

Key exemptions

Elected officials and their personal staff; executive 
employees, administrative, and professional 
employees. 29 U.S.C. § 203(e)(2)(C).

Title of position is not the determining factor of 
whether an individual is exempt.
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Fair Labor Standards Act –
Elected Officials

Elected Officials aren’t just exempt, they aren’t 
even employees under the FLSA! 
◦ Not entitled to overtime or minimum wage. 

Also excluded are:
◦ Personal staff of elected officials,

◦ Persons appointed to serve as policy makers, and

◦ Advisors on Constitutional or legal powers of 
elected official’s office.



Elected Officials’ Personal Staff

This exception appears to be rarely 
used, and is “narrowly construed.” 

Don’t rely on it applying except in 
very rare instances. 



Elected Officials’ Personal Staff

Some factors to consider in determining “Personal Staff Exemption:”

1) whether the elected official has plenary powers of appointment and 
removal, 

2) whether the person in the position at issue is personally accountable to only 
that elected official, 

3) whether the person in the position at issue represents the elected official in 
the eyes of the public, 

4) whether the elected official exercises a considerable amount of control over 
the position, 

5) the level of the position within the organization's chain of command, and 

6) the actual intimacy of the working relationship between the elected official 
and the person filling the position. Rutland v. Pepper, 404 F.3d 921, 924 (5th 
Cir. 2005)



Fair Labor Standards Act
Executive Employees: 29 C.F.R. § 541.100

http://www.dol.gov/dol/cfr/Title_29/Chapter_V.htm

(1) Compensated on a salary basis at a rate of not less than $455 per week, 
or $23,660 annually;  ($ 913 per week $47,476 per year if the Obama rule 
gets life); and

(2)Whose primary duty is management of the enterprise in which the 
employee is employed or of a customarily recognized department or 
subdivision thereof; and

(3) Who customarily and regularly directs the work of two or more other 
employees; and

(4) Who has the authority to hire or fire other employees or whose 
suggestions and recommendations as to the hiring, firing, advancement, 
promotion or any other change of status of other employees are given 
particular weight.

EXAMPLES: Police Chiefs, Fire Chiefs, and Department Heads

http://www.dol.gov/dol/cfr/Title_29/Chapter_V.htm


Fair Labor Standards Act

Administrative Employees: 29 C.F.R. § 541.200

http://www.dol.gov/dol/cfr/Title_29/Chapter_V.htm

(1) Compensated on a salary basis at a rate of not less than $455 per 
week, or $23,660 annually;  ($ 913 per week $47,476 per year if the 
Obama rule gets life); and

(2) Whose primary duty is the performance of office or non-manual 
work directly related to the management or general business operations 
of the employer or the employer's customers; and

(3) Whose primary duty includes the exercise of discretion and 
independent judgment with respect to matters of significance.

EXAMPLES: HR Director, Computer/Systems Administrator, Financial 
Officer



Fair Labor Standards Act

Professional Employees: 29 C.F.R. § 541.300

http://www.dol.gov/dol/cfr/Title_29/Chapter_V.htm

Professional Employee Elements:

(1) Compensated on a salary basis at a rate of not less than $455 per week, or 
$23,660 annually;  ($ 913 per week $47,476 per year if the Obama rule gets life); 
and

(2) Whose primary duty is the performance of work:

◦ (i) Requiring knowledge of an advanced type in a field of science or learning 
customarily acquired by a prolonged course of specialized intellectual 
instruction; or

◦ (ii) Requiring invention, imagination, originality or talent in a recognized field 
of artistic or creative endeavor

EXAMPLES: City Engineer, Wastewater Professionals, Planning Directors, City 
Attorneys



Highly Compensated Employees

A highly compensated employee is deemed exempt if:

1. The employee earns total annual compensation of $100,000 or 
more.

2. The employee’s primary duty includes performing office or non-
manual work; and

3. The employee customarily and regularly performs at least one of 
the exempt duties or responsibilities of an exempt executive, 
administrative or professional employee.

Thus, for example, an employee may qualify as an exempt highly-
compensated executive if the employee customarily and regularly 
directs the work of two or more other employees, even though the 
employee does not meet all of the other requirements in the 
standard test for exemption as an executive.



Recap POSSIBLE Updates

Executive, Administrative, and Professional Employees 
WOULD be paid $913/week - $47,476/year to meet the 
exemption;
◦ In addition to the meeting the same old duties test.

Highly Compensated Employees WOULD be paid $134,004 
to meet the exemption.

10% of the salary COULD come from non-discretionary 
bonus, incentive, or commission payments, that are paid 
out quarterly (Does not apply to HCEs)

MAY BE automatically updated every 3 years starting Jan. 1, 
2020.  



Impact of the New Rules

The Department of Labor predicts: 

4.2 Million salaried workers will be affected by this rule 
because of their salaries not meeting the new level.

8.9 Million will be indirectly affected because their 
salaries are above the new salary level, but don’t meet 
the duties tests. 

DOL hopes this will result in more money going to 
middle class workers and their families: DOL estimates 
an extra $1.2 Billion will go to the workers. 



Things to Consider IF the new 
rules go into effect:

May need to raise salary;

Hire extra help to prevent workers going overtime;

Figure out an hourly rate which doesn’t change an 
employees salary
◦ This might be unpopular

What works will always depend on the situation, 
don’t expect a one size fits all solution. 



Fair Labor Standards Act

Are all non-exempt employees the same?

There is a key difference between uniformed (police and fire) and non-uniformed
employees and their entitlement to overtime.

What is a uniformed employee?

 Generally, uniformed employees are police and fire personnel, but does not 
include radio operators, clerks, secretaries, or janitors. 29 C.F.R. §§ 553.210 & 
211.

 EMTs may qualify if their services are substantially related to firefighting or 
law enforcement activities. 29 C.F.R. § 553.215.
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Fair Labor Standards Act

To what overtime provisions are non-uniformed
employees entitled?

Time-and-a-half for every hour of work over 40 for a 
workweek. 29 U.S.C. § 207.

What is a workweek; does it need to be Monday thru 
Sunday?

Any 7-day period; the employer can establish a 
workweek that does not coincide with the calendar 
week.  Generally, a workweek beginning and ending at 
5pm on Friday is appropriate. 29 C.F.R. § 778.104.
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Fair Labor Standards Act
Does every city owe its uniformed employees overtime?

 There is an exemption for police and fire departments that have less 
than 5 employees, including chiefs. 29 U.S.C. § 213(b)(20).

 Volunteer firefighters and auxiliary police officers are 
“volunteers” and are not treated as employees

 Part-time Employees are considered employees. 29 C.F.R. §
553.200(b).

 Employees who are on leave and not working are also 
considered employees. 29 C.F.R. § 553.200(b).
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To what overtime provisions are uniformed
employees entitled?

The FLSA provides a partial overtime exemption to the 
40 hour work week for law enforcement officers and 
firefighters who work a “work period” of no fewer than 
7 days and no more than 28 days. 29 U.S.C. § 207(k). 
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Fair Labor Standards Act

 What is a uniformed employees “work 

period”?

 An employer can establish a uniformed 
officers work period as anywhere 
between 7 and 28 days consecutively. 29 
U.S.C. § 207(k).
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Fair Labor Standards Act

 What is a uniformed employees “work period”?

 The Secretary of Labor has set maximum hour standards based 
on a 28-day work period for both fire department and law 
enforcement personnel.  Law enforcement employees who 
work over 171 hours within a 28-day work period must be 
compensated for those hours in excess of 171.  Fire 
department employees working in excess of 212 hours within a 
28-day period must also be compensated for overtime hours in 
excess of 212.  These amounts are prorated for shorter work 
periods. 29 C.F.R. § 553.201.
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Is there an option other than paying 
overtime? Yes, but be careful…

Instead of paying overtime pay, an employer can 
compensate an employee with compensatory time 
(“comp time”), and that time must accrue at time-and-a-
half. 29 U.S.C. § 207(o)(1).
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Is there an option other than paying 
overtime? First be careful…
The City may only elect to provide “comp time” if an agreement or 
understanding existed between the employer and the employee 
before the performance of that work; the employee must 
understand that the city has a policy of giving compensatory time. 
29 U.S.C. § 207(o)(2)(A)(ii).

The agreement between the employee and employer can be 
made individually or collectively (i.e. collective bargaining 
agreement), although the employee must understand prior to 
performing the work. See generally, United Food & Commercial 
Workers Union, Local 1564 of New Mexico v. Albertson's, Inc., 207 
F.3d 1193 (10th Cir. 2000). 
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Comp Time: BE CAREFUL’s

When can employees use “comp time”?

An employee can request the use of “comp time” at 
any time; the employer is obligated to allow the use of 
that “comp time” within a reasonable time unless by 
doing so, it would disrupt the operations of the 
employers. 29 U.S.C. § 207(o)(5)(B).

Can an employer require the use of comp time?

An employer can require an employee to use “comp 
time”. See Christensen v. Harris County, 529 U.S. 576, 
585 (2000).
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Is there a limit on the amount of “comp 
time” an employee can accrue?

A non-uniformed employee can only accrue 
a total of 240 hours of “comp time” (160 
actual overtime working hours) before the 
employer is required to pay the additional 
hours of overtime in cash. 29 U.S.C. §
207(o)(3)(A).
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Is there a limit on the amount of “comp time” 
an employee can accrue?

A uniformed employee can only accrue 480 
hours of “comp time” (320 actual overtime 
working hours) before the employer is required 
to pay the additional hours of overtime in cash. 
29 U.S.C. § 207(o)(2)(A)(ii).

Do not eliminate unused comp time without 
paying the employee for that overtime!
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How do I pay accrued “comp time” when 
the employee quits or is terminated?

Payment of “comp time” at termination is 
time-and-a-half at a wage equaling the 
average regular rate of pay for the final 
three years of employment or the final 
regular rate received by the employee, 
whichever is higher. 29 U.S.C. § 207(o)(4).
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How do I pay accrued “comp time” when 
the employee quits or is terminated?

Because unused “comp time” must be paid 
at the time of termination, it is advised to 
“pay as you go.”  Compensate employees 
for their unused “comp time at the end of 
each year, or mandate that the employees 
use their comp time at your discretion. 
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Arkansas Civil Rights Act

ACRA AND TITLE VII

EMPLOYMENT 
DISCRIMINATION
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ACRA § 16-123-105
(a) Every person who, under color of any statute, 
ordinance, regulation, custom, or usage of this 
state or any of its political subdivisions subjects, 
or causes to be subjected, any person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the 
Arkansas Constitution shall be liable to the party 
injured in an action in circuit court for legal and 
equitable relief or other proper redress. 



ACRA § 16-123-105

(b) In the discretion of the court, a party held liable 
under this section shall also pay the injured party’s cost 
of litigation and a reasonable attorney’s fee in an 
amount to be fixed by the court.

(c) When construing this section, a court may look for 
guidance to state and federal decisions interpreting the 
federal Civil Rights Act . . . in 42 U.S.C. § 1983, as in 
effect on January 1, 1993, which decisions and act shall 
have persuasive authority only.



ACRA § 16-123-107

Specifies that, “the right of an otherwise 
qualified person to be free from 
discrimination because of race, religion, 
national origin, gender, or the presence of 
any sensory, mental, or physical disability is 
recognized and declared to be a civil right.  

“This right shall include but not be limited 
to: (1) the right to obtain and hold 
employment without discrimination.”



ACRA § 16-123-108

Prohibits retaliation against those who 
opposed any act or practice made unlawful 
by the ACRA.

In practical terms this is all about timing

If an employee speaks up as a witness for a 
complaining employee and within a week 
negative action is taken…

Timing says your actions were retaliatory.



ARCA § 16-123-102. Definitions

(1) “Because of gender” means, but is not 
limited to, on account of pregnancy, 
childbirth, or related medical conditions;

(2) “Compensatory damages” means 
damages for mental anguish, loss of dignity, 
and other intangible injuries, but 
“compensatory damages” does not include 
punitive damages;



ARCA § 16-123-102. Definitions

(3) “Disability” means a physical or mental 
impairment that substantially limits a major life 
function, but “disability” does not include:
◦ (A) Compulsive gambling, kleptomania, or 
pyromania;

◦ (B) Current use of illegal drugs or psychoactive 
substance use disorders resulting from illegal 
use of drugs; or

◦ (C) Alcoholism; . . . 



ARCA § 16-123-102. Definitions

(5) “Employer” means a person who employs nine (9) or 
more employees in the State of Arkansas in each of 
twenty (20) or more calendar weeks in the current or 
preceding calendar year, or any agent of such person;

(6) “National origin” includes ancestry; . . . 

(8) “Religion” means all aspects of religious belief, 
observance, and practice.



Title VII: Federal Law that also prohibits 
discrimination

Title VII makes it unlawful for an employer to 
discriminate against any individual with respect to 
the terms, conditions, or privileges of employment 
because of such individual’s race, color, religion, 
sex, or national origin. 

An employer includes an employer’s agents for 
purposes of the law.
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Discrimination Claims
Generally
Where an employee can show that 
they meet the required elements of a 
discrimination claim through indirect 
evidence and they were subject to an 
adverse employment action, 

the City must then show that it had a 
legitimate, non-discriminatory reason 
for the adverse employment action.
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Discrimination Claims
Generally (Burden Shifting)
If the City shows a legitimate reason for 
the adverse employment action, 

the employee/Plaintiff is then given 
the opportunity to show that the 
reason the City has given for the 
employment action is false and 
discrimination is the real reason.
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Hostile Work Environment

If a supervisor creates a hostile work environment 
for another employee, the employer is liable 
unless it can show:

◦ It exercised reasonable care to prevent and 
correct the harassing behavior, AND

◦The harassment victim unreasonably failed to 
take advantage of the preventative or 
corrective opportunities that the employer 
provided.
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Hostile Work Environment: 
Reminders

You MUST have  some process to provide 
for corrective measures if an employee 
complains of harassment.

If the harasser is not a supervisor, the 
victim can still recover if the employer was 
negligent in correcting or trying to remedy 
the co-worker’s harassing behavior.
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Retaliation: Most Litigated

There are many statutes/laws that prohibit retaliation.

Generally, To establish a prima facie case of retaliation a 
Plaintiff must show that: 

(1) [he] engaged in statutorily protected activity; 

(2) an adverse employment action was taken against him 
or her; and 

(3) a causal connection exists between the two events.

(quoting Green v. Franklin Nat'l Bank of Minneapolis, 459 
F.3d 903, 914 (8th Cir.2006)).
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Retaliation Generally 

Employee does something protected 
by statute or constitution. 

And

They are given discipline including 
but not limited to being terminated.

And… 
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Retaliation Generally 

The discipline is a motivating factor 
behind the disciplinary action taken. 

In some instances, the employee will 
have to prove the disciplinary action 
was taken because of the protected 
conduct (if the claim is a Whistleblower 
claim under the State Act). 
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Retaliation Laws

These laws prohibit retaliation:
◦Family and Medical Leave Act

◦Fair Labor Standards Act

◦Retaliation for exercising one’s First Amendment 
rights

◦Title VII

◦Age Discrimination in Employment Act

◦Arkansas Whistleblower Act
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Family Medical Leave Act 
(FMLA)
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Family Medical Leave Act
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http://www.dol.gov/whd/fmla/index.htm

Posting Requirement



Family Medical Leave Act

Posting Requirement

All covered employers are required to display and keep 
displayed a poster prepared by the Department of Labor 
summarizing the major provisions of The Family and 
Medical Leave Act (FMLA) and telling employees how to file 
a complaint. The poster must be displayed in a conspicuous 
place where employees and applicants for employment can 
see it. A poster must be displayed at all locations even if 
there are no eligible employees.

Located at: www.dol.gov/esa/whd/
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Family Medical Leave Act
Handbook Requirement or Other Writing

If an employer is covered by FMLA and 
has any FMLA eligible employees it shall 
publish in writing:
A general notice that the employer 
recognizes and honors FMLA leave 
As well as general statements of FMLA 
leave rights of the employee.
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Family Medical Leave Act
Who is covered

Employers : Local Governments with 50 
or more employees for at least 20 
calendar workweeks in the current or 
preceding calendar year. 29 C.F.R. §
825.104(a). The calendar workweeks 
do not necessarily have to be 
consecutive. 29 C.F.R. § 825.105(e). 
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Family Medical Leave Act
Who is covered

Employees: Those employees who have 
completed at least 12 months of 
employment and worked at least 1,250 
hours within the prior 12 months. The 
determination of a “working hour” is 
governed by the principles of “working 
hours” found in the FLSA.  See 29 C.F.R. §
825.110 (for employee coverage generally); 
29 C.F.R. § 785.6 (for determining “work 
hours”).
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Family Medical Leave Act
How much leave can employees receive?

The rule of 12.

Employees entitled to 12 weeks of 
unpaid leave in a 12 month period. 29 
C.F.R. § 825.200(a)

The 12 weeks can be intermittent. 29 
C.F.R. § 825.200(c)
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Family Medical Leave Act
Is the Employee entitled to leave? 

Reasons for leave:  29 C.F.R. § 825.112(a)

Birth of child or care for a newborn
Placement with employee of adoptive or 
foster child
Spouse, child or parent is on active duty (or 
notified) and causes a “qualified exigency” to 
occur 
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Family Medical Leave Act
Is the Employee entitled to leave? 

Reasons for leave:  29 C.F.R. § 825.112(a)
Care for an injured or ill armed services member 
in the line of duty (see later slide)

Employee has “serious health condition” that 
causes employee to be unable to perform 
functions of the job

Employee’s spouse, son, daughter or parent has 
“serious health condition”
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Family Medical Leave Act
Caring for Family Injured in the Line of Duty on 

Active Duty………………..

26 weeks of leave to care for immediate family 
member (spouse, son, daughter, parent or next of 
kin) if seriously injured, or suffering from a serious 
illness, in the line of duty on active duty. 29 C.F.R. §
825.127(b). 

If used, no more FMLA is available for any other 
reason during the same 12 month period. 29 C.F.R. 
§ 825.127(c)(2). 
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An illness, injury, impairment, or 
physical or mental condition that 
involves inpatient care requiring  an 
overnight stay in a hospital or 
residential medical care facility. 29 
C.F.R. § 825.113(a). 
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Family Medical Leave Act

What is a Serious Health Condition?



This includes follow ups regardless of 
whether the follow up is inpatient care, as 
well as days prior to the first inpatient 
setting. 29 C.F.R. § 825.113(b).

This also includes continuing treatment by 
health care provider. 29 C.F.R. 7 825.113(c). 
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Family Medical Leave Act

What is a Serious Health Condition?



“Continuing treatment…includes any 
one or more of the following”: 29 C.F.R. 
§ 825.115.

➢Period of incapacity and treatment for 
more than 3 consecutive days
➢Period of incapacity due to pregnancy
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Family Medical Leave Act

What is a Serious Health Condition?



“Continuing treatment…includes any one or more 
of the following”: 29 C.F.R. § 825.115.

➢Period of incapacity due to a chronic serious health 
condition (periodic visits of at least twice a year, 
continues over an extended period of time, etc.)
➢Period of incapacity that is permanent or long-term 

(may not need active treatment, i.e.: Alzheimer's)
➢Any absences to receive multiple treatments (includes 

periods of recovery, i.e.: chemo, physical therapy etc.)
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Family Medical Leave Act

What is a Serious Health Condition?



Caveat: all employee notice 
requirements may be waived by 
the employer. 29 C.F.R. §
825.304(e).
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Family Medical Leave Act

What Notice should the Employee
Provide?



29 C.F.R. § 825.302(a) – Foreseeable Leave  – Requires:
➢30 days advance notice if:
➢Expected birth or placement for adoption/foster care,

➢Planned medical treatment for serious health condition of 
employee or family member (employee is obligated to work 
with employer so as not to disrupt operations)

➢Planned medical treatment for the serious injury or illness of 
a covered service member

➢In event employee fails to notify, the employer may ask why 
the employee failed to meet deadline
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Family Medical Leave Act

What Notice should the Employee Provide?



29 CFR 825.302(b) – Foreseeable Leave  – Con’t:
➢If 30 days isn’t practicable then notice as soon as is 

practicable (generally the same day or next business 
day)

➢If the leave is qualified exigency based, notice must 
be given as soon as practicable, even if its in advance 
of 30 days

➢Notice need only be given one time but must advise 
employer should leave logistics change in as 
practicable manner as possible (i.e.: spouse with 
terminal cancer but actual leave dates unknown)
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Family Medical Leave Act

What Notice should the Employee Provide?



Family Medical Leave Act
What Notice should the Employee Provide?

29 C.F.R. § 825.303(a) – Unforeseeable Leave –
Requires:

➢Notice as soon as is practicable under the particular 
circumstances of the case and that notice must meet all 
employer required notice provisions (i.e.: calling of 
immediate supervisor and mayors office etc.)
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Family Medical Leave Act
Some things to remember about employee notices……

Notice need not specify the FMLA

Notice can be done verbally

Initially notice may only contain minimal information 
(remember the term “when practicable”)

Make sure you review 29 C.F.R. §§ 825.302(c) & 303(c) for a 
more complete description of content of employee notices.
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Family Medical Leave Act
What notice should the Employer Provide? 

29 C.F.R. §§ 825.300-301.

Employers should notify w/in 1 or 2 days 
after receiving employee’s notice the 
following: 

That the leave will be counted as FMLA 
leave; and
Any requirement of providing medical 
certification, 29 C.F.R. §§ 825.305-308; and
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Family Medical Leave Act
What notice should the Employer Provide? 

29 C.F.R. §§ 825.300-301. Continued.

and
Employees right to use accrued paid leave, or 
employers decision to use accrued paid leave, 29 
C.F.R. § 825.207; and

Any requirement that the employee make co-
premium payments on health coverage; and

Any requirement to present fitness for duty 
certification before job restoration.
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Family Medical Leave Act: Benefits 

What does an employer do with 
employees health benefits and 

seniority benefits?

Employer must maintain health benefits, but can 
require employee to continue paying share of 
premiums if portion was required prior to leave. 
29 C.F.R. § 825.209(a).
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Family Medical Leave Act: Benefits 

What does an employer do with employees 
health benefits and seniority benefits?

An employee's entitlement to benefits other than 
group health benefits during a period of FMLA leave 
(e.g., holiday pay) is to be determined by the 
employer's established policy for providing such 
benefits when the employee is on other forms of leave 
(paid or unpaid, as appropriate). 29 C.F.R. §
825.209(h).
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Family Medical Leave Act

What to do when the employee returns?

“General rule. On return from FMLA leave, an 
employee is entitled to be returned to the same 
position the employee held when leave 
commenced, or to an equivalent position with 
equivalent benefits, pay, and other terms and 
conditions of employment

An employee is entitled to such reinstatement even 
if the employee has been replaced or his or her 
position has been restructured to accommodate 
the employee's absence.” 29 C.F.R. § 825.214.
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What to do when the employee returns?
Equivalent Benefits: 29 C.F.R. § 825.215(d).

◦ Benefits must be resumed in the same manner 
and at the same levels as provided when the leave 
began, 

◦ An employee may, but is not entitled to, accrue 
any additional benefits or seniority during unpaid 
FMLA leave.

◦ And…
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What to do when the employee returns?
Equivalent Benefits: 29 C.F.R. § 825.215(d).
◦ With respect to pension and retirement plans, any period of 

unpaid FMLA is not a break in service for vesting and eligibility 
to participate.

◦ They are entitled to changes in benefits plans, except those 
which may be dependent upon seniority or accrual during the 
leave period, immediately upon return from leave or to the 
same extent they would have qualified if no leave had been 
taken.

◦ An employee may, but is not entitled to, accrue any additional 
benefits or seniority during unpaid FMLA leave.
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What to do when the employee returns?

Equivalent Pay: 29 C.F.R. § 825.215(c).
◦ An employee is entitled to any unconditional pay 

increases, such as cost of living increases. 

◦ Pay increases conditioned upon seniority, length of 
service, or work performed must be granted in 
accordance with the employer's policy or practice with 
respect to other employees on an equivalent leave status 
for a reason that does not qualify as FMLA leave.

◦ Equivalent pay includes any bonus or payment, whether it 
is discretionary or non-discretionary, made to employees.
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What to do when the employee returns?

Equivalent terms and conditions of employment : 29 C.F.R. § 825.215(e)

◦ The employee must be reinstated to the same or a geographically 
proximate worksite,

◦ The employee is ordinarily entitled to return to the same shift or the same 
or an equivalent work schedule,

◦ The employee must have the same or an equivalent opportunity for 
bonuses, profit-sharing, and other similar discretionary and non-
discretionary payments,

◦ FMLA does not prohibit an employer from accommodating an employee's 
request to be restored to a different shift, schedule, or position which 
better suits the employee's personal needs on return from leave, or to offer 
a promotion to a better position.
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Family Medical Leave Act: Terms 
and Conditions



The Americans With Disabilities 
Act Recent Amendment Act…. 
ADAAA
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The American’s with Disabilities Act: Recent 
Amendment  Act…ADAAA 

Major shift in the law.

Prohibits employers from considering mitigating 
measures (other than eyeglasses and contact lenses) 
when considering whether a job applicant is 
“substantially” limited in a major life activity.

It rejected the need for a medical condition to 
significantly limit a major life activity or affect an entire 
class of jobs in order to be considered a covered 
disability.



ADAAA

Finally, the Act expanded the list of major 
life activities to include major bodily 
functions and cognitive skills, and requires a 
broad interpretation of “disability” in favor 
of ADA coverage.

In other words, virtually anything is a 
disability.



ADA Post-Employment

Once an employee begins work, medical 
testing and medical inquiries must be job-
related and consistent with business 
necessity. 

This usually takes the form of a “fitness for 
duty” examination.

Reasonable Accommodations!



Sexual Harassment under the 
Arkansas Civil Rights Act
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Island v. Buena Vista Resort, 352 Ark. 548, 103 S.W. 
3d 671 (2003)

In this case, the Supreme Court of Arkansas held that the 
ACRA provides a remedy for sexual harassment by an 
employer.

An employee alleged that her supervisor had sexually 
propositioned her, that she had rebuffed those advances, 
and that he had repeatedly  made lewd comments to her.  

She claimed that, following her refusal of his sexual 
advances, she was fired in retaliation - a violation of the 
ACRA.



The Supreme Court of Arkansas Said:

•The court noted that federal courts have 
interpreted this language as providing an 
employee protection against both: 
•“sexual harassment due to a hostile work 
environment” or

•“sexual harassment based on quid pro 
quo.”



Hostile Work Environment Claims:

Island, 352 Ark. at 558, 103 S.W.3d at 676. 

A plaintiff asserting a hostile work 
environment claim must show:

(1) Membership in a protected group or 
class,

(2) Unwelcome sexual harassment

(3) Based upon gender, and…



Hostile Work Environment Claims:

And…:

(4) Resulting in an effect on a term, condition, or 
privilege of employment, and

(5) That the employer knew or should have known about 
the harassment and failed to take proper remedial 
action.

In addition, the plaintiff must show that the sexual 
harassment created an environment that was both 
objectively and subjectively abusive.



Quid Pro Quo Harassment

For a plaintiff to make a prima 
facie case for quid pro quo
harassment, [she] must show 
that:

Island, 352 Ark. at 558, 103 S.W.3d at 676-77



Quid Pro Quo Harassment

(1) she was a member of a protected class;

(2) she was subjected to unwelcome sexual harassment 
in the form of sexual advances or requests for sexual 
favors; 

(3) the harassment was based on sex; and 

(4) her submission to the unwelcome advances was an 
express or implied condition of receiving job benefits or 
her refusal to submit resulted in tangible job detriment.



The First Amendment and 
the Arkansas 
Whistle-Blower Act

ARK. CODE ANN. 

§§ 21-1-601 THROUGH 21-1-609



FIRST AMENDMENT 
RETALIATION CLAIMS

Under the First Amendment, an 
employee can sue if they commented on 
matters of public concern, and their 
interest in making such comments 
outweigh the employer’s interests in 
maintaining workplace harmony. 



FIRST AMENDMENT 
RETALIATION CLAIMS

The main defenses are 

(a) where the employee is speaking as part 
of their job, it’s not considered a matter of 
public concern or 

(b) if the employer can show it would have 
taken the same action, i.e., termination for 
instance, whether the employee spoke or not.



Ark. Code Ann. § 21-1-603
Retaliation prohibited

A public employer shall not take
adverse action against a public
employee because the public employee
or a person authorized to act on behalf
of the public employee communicates in
good faith to an appropriate authority:



Ark. Code Ann. § 21-1-603
Retaliation prohibited

◦The existence of waste of public funds,
property, or manpower, including federal
funds, property, or manpower administered
or controlled by a public employer; or

◦A violation or suspected violation of a law,
rule, or regulation adopted under the law of
this state or a political subdivision of the
state.



Ark. Code Ann. § 21-1-603
Retaliation prohibited

Also cannot take adverse action against a public
employee for giving information in an
investigation, hearing, court, legislative or other
inquiry, or any form of administrative hearing.

Finally, cannot take adverse action against a public
employee for the employee’s refusal or objection
to a directive that the employee reasonably
believes violates a law, rule, or regulation adopted
by the state or City.



Ark. Code Ann. § 21-1-603

Elements

Public employment relationship

Good faith communication of waste or 
violation

Reasonable basis in fact

To an appropriate authority

Provide reasonable notice of the need to
correct

Adverse action based on the communication



Adverse Employment Action

Ark. Code Ann. § 21-1-602(1) states that adverse action 
“means to 

discharge, 

threaten, or 

otherwise discriminate or 

retaliate against a public employee 

in any manner that affects the employee’s employment, 
including compensation, job location, rights, immunities, 
promotions, or privileges…”
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Adverse Action: Constructive 
Discharge

Case Law: A constructive discharge exists when an employer 
intentionally renders an employee's working conditions intolerable and 
thus forces him to resign. Harris v. Wal–Mart, 658 F.Supp. 62 
(E.D.Ark.1987). It exists only when a reasonable person would have 
resigned under the same or similar circumstances.

Case Law: An employee is not constructively discharged, however, if 
she quits “without giving her employer a reasonable chance to work 
out a problem.” Alvarez, 626 F.3d 410 (8th Cir. 2010).

http://web2.westlaw.com/find/default.wl?mt=5&db=345&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=1988011853&serialnum=1987040063&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=04595BDA&rs=WLW13.04


Bad performance evaluation: 
adverse action?

No law on this topic under the Ark Whistle-blower 
act.

Federal law under Title VII: A lower satisfactory 
performance evaluation, by itself, does not provide 
a material alteration of employment and is not an 
actionable retaliation claim under Title VII. 
Sutherland, 580 F.3d 748 (8th Cir. 2009).



Who is a proper Defendant?

Cities and Towns.

Cities and Towns commissions and 
the like.

You.

That’s all you need to know.



What is Waste? A Violation?

WASTE:“a public employer’s conduct or omissions which result in 
substantial abuse, misuse, destruction, or loss of public funds, 
property, or manpower belonging to or derived from state or local 
political subdivision’s resources.

VIOLATION: “an infraction or a breach which is not of a merely 
technical or minimal nature of a state statute or regulation, of  
political subdivision ordinance or regulation, or of a code of 
conduct or code of ethics designed to protect the interest of the 
public or a public employer.

SO,  there are some possible defenses built into the definitions here.



What is a Whistle-Blower?

“A person who witnesses or has evidence of a waste or violation 
while employed with a public employer and who communicates in 
good faith or testifies to the waste or violation, verbally or in 
writing, to one of the employee’s superiors, to an agent of the 
public employer, or to an appropriate authority, provided that the 
communication is made prior to any adverse action by the 
employer.” 

The latter part of this definition is a key feature in many cases. It 
results in a race to discipline/whistle-blow literally in some fact 
scenarios. 



Ark. Code Ann. 21-1-604(e)(1)
Affirmative defenses 

The public employer has an affirmative defense
to whistle-blower claims where the adverse
action is based on employee misconduct, poor
job performance, or a reduction in workforce
unrelated to the public employee’s protected
conduct.

Or better knows as: Legitimate non-
discriminatory reason.

Good Faith…not in the statute.



What Constitutes Good Faith?

“Good faith is lacking when the public employee 
does not have personal knowledge of a factual basis 
for the communication or when the public employee 
knew or reasonably should have known that the 
communication of the waste or of the violation was 
malicious, false, or frivolous.” Ark. Code Ann.  §
21-1-603 (b)(2).



Ark. Code Ann. § 21-1-603(a)(2): 
reasonable notice…sort of a defense

A protected communication must give the 
employer “reasonable notice” of the need 
to correct the alleged waste or violation.
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What is Reasonable Notice?

The Supreme Court of the United States defines 
“reasonable notice” as “notice reasonably 
calculated, under all the circumstances, to 
apprise interested parties of the pendency of 
the action and afford them an opportunity to 
present their objections. Mullane v. Central 
Hanover Bank & Trust Co., 339 U.S. 306, 314 
(1950).
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Ark. Code Ann. §§ 121-1-605, 121-1-606 
Available Remedies 

Injunction

Reinstatement 

◦ Federally, reinstatement will not be ordered where 
there is animosity between the parties; in lieu of 
reinstatement, often front pay is ordered.

Compensation 

◦ Lost wages, benefits, and any other remuneration



Act 1103 of 2015 POSTING 
REQUIREMENT

Requires Employers to post in a conspicuous place, 
a printed sign at least 8 ½ X 11 that:
◦ Informs a public employee of the provisions of 

the Whistleblower Act;

◦ Describes an appropriate authority to whom the 
public employee may communicate in good faith 
regarding the existence of waste or a violation of 
law;

◦ If a telephone hotline exists for the reporting of 
fraud, waste, or abuse in government, contains 
the number of the telephone hotline



Act 1103 continued . . . 
Arkansas Legislative Audit prepared a sign and it’s available 
online.

The Act also requires employers (Cities included) to “obtain 
a state criminal background check,” conducted by the State 
Police, before finalizing hiring of any applicant for a position 
with “supervisory fiduciary responsibility over all fiscal 
matters.” 

The applicant must sign a release of information to the 
public employer.

The employer may pay for the check or require the 
applicant to pay for the background check.

Upon completion of the check, the State Police must furnish 
all “releasable information obtained concerning the 
applicant.” 



Act 1103 continued (crime for 
failure to report)

A public employee with supervisory fiduciary responsibility 
over all fiscal matters of the City shall report a loss of public 
funds to Legislative Audit, including without limitation: 
“apparent unauthorized disbursements of public funds; or 
the apparent theft or misappropriation of public funds or 
property.” 

The report must be made within 5 business days of the date 
the public employee learns of the loss of funds;

A public employee with supervisory responsibility over all 
fiscal matters who purposefully fails to comply with the 
above is guilty of a Class A Misdemeanor.



Act 1103 (FOIA Exemption)

All materials . . . Gathered in connection with a communication 
regarding the existence of waste or of a violation are exempt from 
the FOIA, except:
◦ Final reports concerning a communication regarding the existence 

of waste or of a violation and any supporting documents shall be 
open to public inspection and copying, except for documents that 
are exempt under other law;

◦ This section does not apply to the name and identifying 
information of a state employee eligible to receive a reward;

◦ This section applies without limitation to communications 
regarding the existence of waste or of a violation received by a 
telephone hotline allowing for reporting of fraud, waste, or abuse 
in government.



Drug Testing 
Non-CDL Employees
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Drug Testing 
NON-CDL Employees

See this link: 
http://www.arml.org/pdfs/publications
/Drug_testing.pdf

Quick thoughts
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Drug Testing 
NON-CDL Employees

Safety Sensitive Employees May be Randomly Tested.

Who are the safety sensitive folks?
◦ Law enforcement officers
◦ Motor vehicle operators who carry passengers, including, but not 

limited to, ambulance drivers
◦ Fire department employees who directly participate in fire-fighting 

activities.
◦ Medical personnel with direct patient care responsibilities including 

physicians, nurses, EMT’s etc
◦ Mechanics etc who work on vehicles designed to carry passengers i.e.: 

buses, ambulances, police cruisers, vans etc
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Drug Testing 
NON-CDL Employees

Security Sensitive Employees May be Randomly Tested.

Who are the security sensitive folks?

Those with access to information concerning ongoing criminal investigations 
and criminal cases, which information could, if revealed, compromise, hinder or 
prejudice the investigation or prosecution of the case. (police officer, jailer, 
dispatcher and police department employee, including clerical workers)

(2) Law enforcement officers may also be considered security-sensitive by 
reason of their duty to enforce the laws pertaining to the use of illegal 
substances. 
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Some Things to 
Watch and Do…Be Smart

Emotional decisions are bad decisions

Be consistent (do things the same way, even if its your buddy!)

Documentation

KISS Method (Keep It Simple Stupid)

Follow your policies. (You must know if you have policies and also 
WHAT THEY SAY)

Politics. Remember you work for government no matter how much 
you’d like to believe to the contrary
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Be Smart

Don’t ignore bad behavior

Bad behavior starts with little things and always leads to VERY BIG 
THINGS

You must manage

De-certify or not to de-certify

Common sense and initial reactions

Get involved

Stay informed

Understand what your employees are doing
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You Must Discipline
in These Cases

Actual Harassment

Un-reasonable use of Force, Deadly or Not (ASP, mace, 
gun, Taser, etc.)

False Arrest

Theft or Other Illegality (Liberty Interest)
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The End!

Mark R. Hayes

Director of Legal Services

Arkansas Municipal League

mhayes@arml.org

501-978-6102
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EMPLOYEE HANDBOOKS;
FUN, FABULOUS FILING; AND

RECORD RETENTION ☺

OR STUFF I LEARNED THE HARD WAY!

Tracey L. Cline-Pew, SPHR

MHBF Director

Arkansas Municipal League

501-978-6111

tpew@arml.org



Employee Handbooks

• Sample provided in packet.

• Employment law is heavily litigated and constantly changing.  Do not 
rely solely on the sample included in your meeting materials.  You are 
encouraged to monitor and update your city’s handbook to ensure that it 
continuously meets the needs of your city from a legal and employee 
standpoint.  It should be reviewed annually by city officials and city 
attorneys.

• If your city adopts an employee handbook, failing to follow and enforce 
its guidelines may result in legal liability.

• Policies are of no use if city employees, supervisors, department heads 
and city officials don’t follow them.  When policies and/or updates are 
distributed, make sure that all employees and city officials sign the 
acknowledgement.



Employee Handbooks – Do I Need One?

• YES!

• An Employee Handbook is an effective way to communicate 
policies, procedures and work rules to employees.  It can be used 
to:
• Properly orient new employees;

• Maintain consistency among managers and supervisors;

• Minimize misunderstandings over workplace policies;

• Support disciplinary action and avoid charges of unlawful discrimination;

• Outline employee benefits.



Chapter by Chapter: What To Include in an 
Employee Handbook

Writing an employee handbook is a daunting task.  It is our hope that 
the sample provided will make this task much easier.

There are also many software packages available, but be cautious.  
Even the electronic formats need to be reviewed by your city 
officials and city attorneys.



Chapter 1

• CHAPTER 1:
• Chapter 1 should contain general overview of what’s to come, such as the 

purpose and scope of the personnel policies.

• It should also include definitions of terms frequently used through the 
handbook.

• Chapter 1 should outline how amendments and revisions to the Employee 
Handbook will be made and communicated.

• Note:  Always have employees sign an Acknowledgement of Receipt of any 
amendments or revisions.



Chapter 2

• Equal Employment Opportunity
• EEO Statement.

• American’s With Disabilities Act

• Policy Regarding Unlawful Discrimination – defining prohibited conduct!

• Sexual Harassment 

• Complaint Reporting and Investigation
• Complaint Procedure

• Investigation Protocol

• Retaliation

• False Accusations

• Consequences



Chapter 3

• General Employment Policies
• At-Will Employer

• Authority to Hire and Fire

• Job Posting & Advertising

• Employment Applications & Resumes

• Post-Offer Pre-employment Physicals

• Fitness for Duty Exams

• Drug and Alcohol Testing

• Genetic Information (GINA)



Chapter 4

• Compensation and Matters Affecting Employment Status
• Attendance

• Work Hours

• Unauthorized Work Time

• Compensation – reporting time, payroll records, payday, withholding

• Salary Basis Policy – FLSA, Exempt vs. Non-Exempt

• Overtime & Compensatory Time

• Emergency Situations

• Temporary & Seasonal Employees

• Vacancies and Promotions

• Training

• Performance Evaluations

• Job Safety

• Refusal to Work

• Resignation/Termination

• Exit Interviews

• Job Descriptions - IMPORTANT



Chapter 5

• Benefits
• Vacations (Uniformed vs. Non-Uniformed Employees)
• Holidays & Holiday Pay
• Inclement Weather Policy
• Sick Leave (Uniformed vs. Non-Uniformed Employees)
• Funeral or Bereavement Leave
• Maternity Leave
• Uniformed Services
• Family and Medical Leave
• Leave for Witness or Jury Duty
• Health Benefits
• Occupational Injuries
• Accidental Injury



Chapter 6

• Standards of Conduct
• Communicating with the Public

• Personal Communications

• Uniforms and Personal Appearance

• Guidelines for Appropriate Conduct

• Absenteeism and Tardiness

• Outside Employment or Moonlighting

• Voting

• Outside Compensation

• Use of Narcotics, Alcohol & Tobacco

• Drug-Free Workplace

• Use of City Access & Resources

• Waiver of Privacy

• City Vehicles

• Political Campaigns

• Disciplinary Action

• Procedure for Review of Disciplinary Action





Chapter 7

• Miscellaneous Information
• Policy Statement

• Conflicts – Federal, State or Local Law takes precedence.

• Severability

• Policy Changes

• Change of Address



Employee Files

Fun, Fabulous Filing!



Employee Files & City Policy

• All organizations have files where important employee information is 
kept.  Each filing system is specific to the individual employer.

• All organizations have their own policies regarding employee records and 
filing systems.  In fact, many organizations have employee records 
maintained in many different areas.  For example, general and 
confidential employee files may be maintained by Human Resources; and 
payroll records and documentation may be contained by a Payroll 
Administrator.  Perhaps you are a small city or organization and all files 
are maintained by one person.

• The example file provided is just that – an example.

• Your city attorney should be included in any recordkeeping policies and 
decisions.



Why Do I Need A Personnel Files?

• Whether in paper or electronic format, it is important to keep 
employee records.  Documentation is needed so the employer has 
an accurate employment history.  Documentation supports the 
employer’s decisions about the employee and his or her career. 
The documentation may protect an employer from a lawsuit – if 
maintained correctly.  Not to mention record retention 
regulations. . .



Personnel File Storage

Are your file cabinets:

• Locked?  Secure?

• Fire Proof? Water Proof?

• Meet Requirements of the organization’s Disaster Recovery Plan?

• Meet HIPAA Privacy Rule Guidelines?

• Meet HIPAA Security Rule Guidelines?



Types of Files - Generally

• General Personnel File

• Confidential Employee File

• Payroll File

• Common File



What Goes Where?? Consider access.

• Consider whether or not the document contains sensitive information such as 
date of birth, marital status, dependent information, SSN, medical information, 
etc.  Protected information should be stored in a confidential file with 
restricted access.

• Consider who will need access to the file.  A supervisor may need access when 
making employment decisions.  Is it related to an employees performance, 
knowledge, skills, ability or behavior?  If so, it may go in the general file.

• Each type of personnel file may have different access requirements.

• Employee access to his or her personnel file is allowed, but most employers set 
up guidelines for access.

• Note:  Even though an immediate supervisor or HR staff may access an 
employee file, there has to be a bona fide reason to do so.  



General Personnel File Contents

• Recruiting and screening documents such as applications, resumes, transcripts, 
licensure.

• Job description. (Did employee acknowledge and sign?)

• Records related to job offer, promotion, demotion, transfer, layoff or training.

• Acknowledgements or Agreements such as an acknowledgement of receiving 
employee handbook or new policy.

• Emergency contact information.

• Letters of recognition.

• Disciplinary notices.

• Performance evaluations.

• Termination documentation.



Confidential Personnel Folder Contents

• EEO information.

• Reference checks, background checks.

• Drug testing results.

• Medical insurance applications and records.  Supporting documentation -
divorce decrees, child support orders, marriage license, etc.

• Doctors notes, accommodation requests.

• Child support or other garnishments.

• Litigation documents.

• Workers compensation claims.

• Investigation records related to disciplinary actions.

• Requests for employment/payroll verifications.



Payroll File

• Salary information.

• Benefit selection – both medical and supplemental.

• Pay rate changes.

• Garnishments.

• Legal documentation that affects an employees paycheck.

• W-4.

• State withholding form.



Common File Contents

• I-9 documentation (Allows easy access for auditing purposes)

• Equipment assignments.

• Special skills in case of a disaster/emergency.  For example, 
employees trained in CPR; bilingual employees and languages 
spoken; employees with medical training and licensure.  Often this 
information is kept in an Emergency Action Plan File.



Paper Files v. Electronic Files

• Filing systems vary from place to place and no one system is 
better than another if it works for your organization.

• Paper files have to been manually maintained and take up a large 
amount of space.

• Electronic storage systems have to be set up properly and 
documents must be scanned and organized so that they are easily 
accessible.

• Both types of systems must be securely maintained to ensure each 
employee’s privacy. 



Electronic Personnel File Audit

• Do you have a good document management system?

• Have you established clear parameters around which employees 
have access?

• Have you implemented proven security and password protections?

• Do you have a backup system in place?

• Do you have a secondary backup system in the event the software 
and backup are destroyed?

• Has everyone been adequately trained on the system?



Personnel File Audit

• Are files maintained in a locked and secure cabinet?

• Have all documents containing confidential information been 
removed from the general personnel file?

• Are personnel files organized in a logical manner so that 
information is easy to find?

• Is there a policy or consistent practice regarding employee access 
to personnel files?



Confidential File Audit

• Are medical/confidential files maintained in a locked and secure 
cabinet?

• Do you restrict access to only those with a need to know? 

• Are the contents organized in a logical manner so that information 
is easy to access?



Terminated Employee Files

• Are terminated files locked and secured with limited access?

• Does your organization have a regular disposal plan for documents that 
have exceeded record retention guidelines.  

• Are employment records that have met or exceeded record retention 
requirements disposed of via shredding, burning or fully destroying these 
records prior to disposal?

• Are files related to current or potential lawsuits maintained by legal 
counsel or in some way marked to be exempted from any disposal 
process until the suit is closed?

• Does your company have a written record retention and destruction 
policy or procedure?



I-9 File (Common File)

• I-9 forms should be maintained in a separate file from the 
employee personnel file.

• Access is highly restricted.

• It should be kept in a locked cabinet or secured electronic 
database.

• I-9 forms and supporting documentation should be easily 
accessible if required by U.S. Citizenship and Immigration Services 
personnel.



Record Retention

• Your organization should have a record retention policy.  If not, 
work with your city attorney to establish one.

• Record retention varies depending on the law that applies to the 
document.



General Guideline for Electronic and Paper-
based Records

• Personnel:  7 years after termination

• Medical/Benefits:  6 years after plan year – except in the case of 
exposure to hazardous material, then 30 years

• I-9 Forms: Not more than 3 years after termination.

• Hiring Records:  2 years after hiring decision.



Laws and Retention Requirements

Law

Age Discrimination in Employment 
Act (20 employees)

Equal Pay Act

Immigration Reform and Control 
Act

Record/Document

Payroll or other records showing 
name, address, date of birth, 
occupation, rate of pay and weekly 
compensation

Payroll records, timecards, wage 
rates, additions/deductions from 
wages paid, records explaining 
gender-based wage differentials

INS Form I-9

Retention

Three years for payroll or other 
records showing basic information; 
one year for applications or other 
personnel records

Three Years

Three years after date of hire or 
one year after termination



Laws and Retention Requirements

Law

Fair Labor Standards Act (FLSA)

Record/Document

Payroll or other records containing:

Employee’s name, address, DOB, gender 
and occupation.

Time of day/day of week for beginning of 
workweek.

Regular hourly rate of pay.

Daily hours worked and total hours for 
each workweek.

Total daily or weekly straight-time 
earning.

Total additions/deductions from wages 
for each pay period.

Total wages per pay period.

Date of each payment of wages.

Retention

Three Years



Laws and Retention Requirements

Law

Americans with Disabilities Act (15 
employees)

Title VII - Civil Rights Act (15 
employees)

COBRA

Record/Document

Application and other personnel 
records; requests for reasonable 
accommodation.

Applications or other personnel 
records, including records for 
temporary or seasonal positions.

Provide written notice to 
employees/dependents of their option 
to continue coverage following certain 
qualifying events such as termination, 
layoff or reduction in working hours.

Retention

One year from making the record or 
taking action.  In case of lawsuit, 
until final disposition.

One year from making the record or 
taking action.

No requirements, however, experts 
recommend 6 years from the date 
of the record.



Laws and Retention Requirements

Law

Employee Polygraph Protection

Employee Retirement Income 
Security Act (ERISA)

Equal Pay Act

Record/Document

Polygraph test results and reason 
for administering.

Maintain and report to DOL, IRS and 
PBGC certain reports, 
documentation and materials.  
Applies to all pension and welfare 
plans.

Payroll records, including 
timecards, wage rates, additions 
to/deductions from wages, records 
re: gender based wage differences.

Retention

Three years.

Minimum of 6 years.

Three years.



Laws and Retention Requirements

Law

Fair & Accurate Credit Transaction 
(FACT) Act

Family and Medical Leave Act 
(FMLA) (50 employees)

Record/Document

Consumer Credit Reports.  
(Employer may retain employee’s 
consent form but cannot retain the 
credit report.)

All FMLA documentation.

Retention

As of June 1, 2005, every employer 
that employs one or more must 
shred documents that contain 
information derived from a credit 
report.  Non-compliance could 
result in civil penalties for non-
compliance up to $1,000; punitive 
damages for willful noncompliance; 
attorneys fees; and federal fines up 
to $2,500 per violation.  (Class 
Action could be a possibility).

Three years.



Laws and Retention Requirements

Law

Federal Insurance Contribution Act; 
Federal Unemployment Tax Act; 
and Federal Income Tax 
Withholding

Record/Document

Records containing basic employee 
data. 

Compensation data such as amounts 
and dates of payment; straight 
time and over time hours/pay; 
annuity and pension payments; 
fringe benefits paid; and 
deductions and additions.

Tax records including: wage 
amounts subject to withholding; 
actual taxes and dates withheld; 
withholding forms (W-4, W4-E).

Retention

Four years after later of when tax 
was paid or due.





A Professional Development Class for Municipal Leaders

Facilitated by

David S. Baxter

Arkansas Municipal League Health and Safety Coordinator

1

Helping Prevent Violence in the 
Arkansas Municipal Workplace 



2

*Impact of Workplace Violence

*What is Workplace Violence?

*Why Does Workplace Violence Happen?

*What Can I Do to Help Prevent Violence in 

My Municipal Workplace?



3

▪ 2 million incidents of workplace violence annually. 

▪ Fourth leading cause of all workplace deaths.

▪ Leading cause of death for women in the workplace.

▪ Recent data shows that over the last 20 years, there were about 13,827 workplace 
homicide victims, averaging around 700 victims per year, in the United States alone.

▪ Majority of deaths instigated by strangers, 19% in law enforcement, 13% retail, 10% 
medical operations.

Source: U.S. Department of Labor, OSHA/CDC
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▪Workplace violence is any harassment, intimidation, threat, act of 

physical violence, or any disruptive behavior that occurs and causes 

fear in the workplace and includes:

*Stalking

*Assault

*Domestic Violence

*Workplace Homicides

*Threats

*Harassment

* Intimidation

*Vandalism

*Theft
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▪Research has shown that violence in the workplace is more likely to 

occur when three components, conducive to creating an 

environment where violence can flourish, come together at the same 

time. These three factors are the personality of the individual, 

stress, and the environment of the organization itself. 
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▪Develop municipal workplace policy and procedures that address 

violence in the workplace;

▪Promote a municipal culture of open communication between all 

departments and all employee levels;

▪Promote a culture of “zero-tolerance” regarding violent, 

aggressive, bullying, harassing, and general disruptive behavior that 

causes fear;

▪Promote procedures that timely and effectively address grievances

and complaints; and

▪Promote a culture of fairness, with no double standards, when 

applying policy, procedures, and discipline. 
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▪Provide training to promote respect, understanding, and 

acceptance of co-workers and citizens from different, races, sexes, 

religions, abilities, ethnic backgrounds, and sexual orientations.

▪Provide communication training that helps employees increase 

situational awareness, recognize “red flags” from employees, 

encourages an effective reporting system, and understand de-

escalation methods. 
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▪Situational awareness is being aware of what is happening around you in 
terms of where you are, where you are supposed to be, and whether 
anyone or anything around you is a threat to your health and safety.
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▪A vital component of managing difficult behavior is knowing that 

your behavior affects the behavior of others. What you say or do in 

response to an individual’s behavior can have an affect on whether 

the behavior escalates or stops. 
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▪Listening is a key component to de-escalating and helping gain control of a 
potentially violent individual. 

▪Just the simple act of listening and being empathetic calms people down. 

Listening



12



13

Professional Development Classes 

Offered by the League

Defensive Driving: 
For municipalities who are members of the 

AML vehicle program 

1. Defensive Driving for Municipal Police Officers (Presented @ League 

Headquarters).

2. Defensive Driving for Non-Police Municipal Employees (Presented @ 

Your City).

• Objectives :

• Facilitate situational awareness

• Eliminate distracted driving

• Reinforce positive driving habits
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Professional Development Classes 

Offered by the League

Respect and Understanding: 

• Objectives :

• Develop cultural awareness of yourself and others.

• Help create inclusive work environment and provide bias-free service in in your 
municipality.

• Help your employees develop better communication and conflict management 
skills.  
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Professional Development Classes 

Offered by the League
Providing Exceptional Customer Service in the Arkansas 

Municipal Workplace:

• This is a new class that is under development for the new year! 

• Objectives :

• Improve listening skills to facilitate greater understanding, communication, and 
customer service.

• Understanding the importance of first impressions.

• Identify strategies to effectively and respectively handle and met the needs of 
customers even in difficult situations.



David S. Baxter

Arkansas Municipal League

501-374-3484 Ext. 110

FAX: 501-374-0541

dbaxter@arml.org

www.arml.org

www.greatcitiesgreatstate.com

16



References

• https://www.cdc.gov/niosh/topics/violence/

• Workplace Violence: Issues in Response. FBI Academy, Quantico, VA

• https://www.bls.gov/

• https://www.osha.gov/SLTC/workplaceviolence/

• Adler & Proctor II, 2007, p. 367.

• Noble, n.d. p. 6. Conflict mastery: Questions to guide you.

• Denenberg, R. V., & Braverman, M. (1999). The Violence-Prone  
Workplace: A New Approach to Dealing with Hostile, Threatening, and 
Uncivil Behavior. NY, NY: Cornell University Press.

• http://www.arhealth.arkansas.gov/docs/Health_and_Safety/Module2.p
df. 

• WORKPLACE VIOLENCE: RECOGNIZING RISK FACTORS AND 
FORMULATING PREVENTION STRATEGIES. (2005, Sept. & oct.). Retrieved 
April 24, 2017, from http://www.sgrlaw.com/ttl-articles/869/

• http://www.sjsu.edu/counseling/Faculty_Staff/De-
Escalating_Aggressive_Behaviors/

• https://www.crisisprevention.com/Resources/Knowledge-
Base/Behavior-Management-Strategies

• Framework guidelines for addressing workplace violence in the health 
sector. (n.d.). Retrieved April 27, 2017, from 
http://www.who.int/violence_injury_prevention/violence/activities/wor
kplace/en/

http://www.sgrlaw.com/ttl-articles/869/




































































































TIDBITS OF INTEREST
Ken Wasson 

Director of Operations
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OVER THE PAST 3 YEARS, WHAT POSITONS, IF ANY HAVE YOU 
HAD THE MOST DIFFICULT TIME FILLING?

National Response.

• 21% Police Officer

• 17% IT Personnel

• 14% Engineer

• 13% Healthcare  

• 10% Utility Operations

• 9%   Public Works

• 8%   Finance

2



WHAT RECRUITMENT PRACTICES ARE MOST SUCCESSFUL IN 
REACHING QUALIFIED CANDIDATES?

National Response.

• 80% Online Job Advertising 

• 50% Government Websites

• 47% Employee Referrals

• 40% Social Media

• 16% Job Fair

• 14% State/Local Newsletter
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DO YOU FEEL THE WAGE AND BENEFITS COMPENSATION YOU 
OFFER YOUR EMPLOYEES IS COMPETITIVE WITH THE PRIVATE 
LABOR MARKET?

National Response.

• 64% said “YES” on wages

• 93% said “YES” on benefits

Source: June 2017, Center for State & Local Government Workforce

4






















