IRS 2015 Employer Mandate Tax Assessment Guidance

On November 12, 2017, the IRS revised its website Q&As #55-58 regarding the employer
mandate penalty assessment and appeals process (a copy of the revised Q&As are
available here https://www.irs.gov/affordable-care-act/employers/questions-andanswers-on-employer-shared-responsibility-provisions-under-the-affordable-careact#Employers). Based upon these revisions, the IRS has clarified its intention to issue
notice letters to employers subject to the 2015 employer mandate penalty tax in late
2017. The following steps are outlined for this process:

1. Employer Mandate Penalty Notice Letter (Letter 226J) – A Letter 226J will be issued
to employers identified by the IRS as liable for a 2015 employer mandate penalty tax in
late 2017. The letter will contain, among other things, the following information related
to the penalty:
Employer Shared Responsibility Payment Summary Table – An itemized summary
of the applicable employer mandate penalty by month, with an indication of the
associated IRC section (4980H(a) or 4980H(b)).
Employee Premium Tax Credit List (Form 14765) – A list of full-time employees
who were allowed a premium tax credit for at least one month in 2015, and the
indicator codes, if any, the employer reported in Part II of the respective employee’s
Form 1095-C.

2. Employer Shared Responsibility Payment Response Form (Form 14764) –
To contest the 2015 employer mandate penalty notice under Letter 226J an employer
may, within 30 days from the date of the Letter 226J, file a Form 14764.
Supporting Documentation - Depending on the particular reason for the penalty, an
employer will likely need to provide supporting documentation with the Form 14764
illustrating that one or more of the employees identified in the employee premium
tax credit list was (i) not an employee or a full-time employee, (ii) in receipt of an
affordable/minimum value/minimum essential offer of coverage, or (iii) that the
employer was subject to some other penalty relief protection (such as a limited nonassessment period).
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3. IRS Response (Letter 227) – The IRS will acknowledge receipt of an employer’s Form
14764 by issuing a Letter 227 which describes further actions the employer may need to
take, as well as proposed or revised penalty.

4. Pre-Assessment Conference Request – If after receipt of the Letter 227, an employer
disagrees with the proposed or revised penalty, the employer may, within 30 days from
the date of Letter 227, request a pre-assessment conference with the IRS Office of
Appeals. The Appeals Office represents the only level of administrative appeals within
the IRS and conferences are held in an informal manner by correspondence, telephone, or
in person.

5. Appeal to the Courts – If an employer is unable to reach an agreement during the preassessment conference, the employer may take their case to the United States Tax Court,
the United States Court of Federal Claims, or the employer’s United States District Court,
after satisfying certain procedural and jurisdictional requirements.
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